IN THE SUPERIOR COURT OF THE STATE OF DELAWARE
IN AND FOR NEW CASTLE COUNTY

STATE OF DELAWARE
V. .D.NO:0110006694

DONALD COLE,
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MEMORANDUM OPINION

Upon Defendant’ s motion to Suppress Evidence.
Motion Denied.

GEBELEIN, J.



Def endant Donald Cole ("Cole") is charged with attenpted
murder first degree, robbery first degree, burglary first
degree, assault first degree, carrying a conceal ed deadly
weapon and possession of a firearmduring the comm ssion of
a felony.

l. FACTUAL BACKGROUND

On or about the 22" day of August, 2001, it is alleged
that Donald Cole entered a dwelling, at night, intending to
commt the crinme of robbery therein. It is further alleged
that while in the dwelling, either Cole, his conpanion, or
both of them shot a man and assaul ted one woman.

1. DI SCUSSI ON

D.RE, Rule 702 is intended to track the F.R E., Rule
702. If testinmony will "assist the trier of fact to
understand the evidence or to determine a fact in issue" a
W tness may testify as an expert based on grounds rangi ng
from education to experiences.! Atrial judge has the
responsibility of determ ning whether the expert w tness'
testi nony nmeets those requirenents.? In addition, the trial

judge has broad |atitude in determ ning whether expert

I D.RE, Rule 702 (2002).

2 Daubert v. Dow Pharmaceuticals, Inc., US. Supr., 509 U. S 579,
113 S. Ct. 2786, 125 L. Ed.2d 469 (1993).



testimony is reliable.® A judge nust deternine whether the
expert's testinony is 1) reliable and 2) relevant to the
i ssue. *

The judicial "gatekeeping" role first discussed in
Daubert v. Merrell Dow Pharmaceuticals, Inc., has since been
recogni zed as the guideline for admtting expert testinony
in a given case. Kunho Tire® expanded the real mof Daubert
to include expert testinony that was not scientifically
based. In Kunmho Tire the court decided that the purpose of
Daubert was to ensure that the expert w tness' testinony was
reliabl e whet her based on
scientific, or non-scientific experiences.

In Daubert, the United States Suprenme Court |aid out
general observations, but not a definitive checklist in
order to deternine whether expert evidence is reliable.®
Those observations include 1) whether it can be (and has
been) tested; 2) whether the theory or techni que has been
subj ected to peer review and publication 3) whether there is
a known or potential rate of error and the existence and

mai nt enance of standards controlling the technique's

3 Kumho Tire Conmpany, LTD. v. Carmchael, U.S. Supr., 526 U S
137,119 S.Ct. 1167, 143 L.Ed.2d 238 (1999).

4 Daubert v. Dow Pharmaceuticals, Inc., 509 U S. 579, 597 (1993)

®> Kunmho Tire Conpany, LTD. v. Carmichael, 526 U S. 137, 152 (1999)



operation; and 4) whether the theory or technique has been
met with general acceptance in its scientific comrmunity.’

In ternms of the first factor Daubert suggests a trial
court should consider, fingerprint analysis is a theory that
can be and has been tested. The exi stence of nunerous
studi es supports the conclusion that fingerprints are
uni que.® Al'so, fingerprint analysis has been subjected to,
substanti al peer review and publication. Through peer
revi ew, cross-exam nation and professional training, peers
have the opportunity to exam ne fingerprint analysis and
establ i sh rel evant standards. ®

In terns of the third Daubert factor, the error rate in
identifying latent fingerprints is extremely low. *® Also, an
exam ner’s opinion can be tested by having another qualified
technician conpare the sane prints. |In that way, the
potential for human errors can be prevented. The fourth

Daubert factor is satisfied by the fact that fingerprint

509 U.S. 579, 593 (1993).

“Id at 593-94.

8 United States v. Rogers, 4th Cir., 2001 W. 1635494 at 1.

® United States v, Harvard, 7th Cr., 117 F. Supp.2d 848, 854 (2000).

91d at 854.



anal ysis has been accepted in the judicial comunity for

close to 100 years as an approved techni que.

In sum fingerprint analysis has been tested and
proven to be a reliable science-over decades for judicial
pur poses. > Technicians in the area use established
principles and scientific methods approved in their field. *
No one has yet to find two identical fingerprints in al nost
100 years. ' The reliability of latent fingerprint analysis
I s substantiated by its ability to neet the suggested
factors set forth in Daubert.

I 11. CONCLUSI ON

For the above reasons, defendant's notion for

suppressi on of evidence is DEN ED.

| T 1S SO ORDERED,

TAe Honorabie Richard S. Gebel ein

——

Oig: Prothonotary
cc: Daniel R Mller
Brian J. Bartley
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